Supervisor   Torres   states   l:he   rationale:   "We   have   three   or
four   of   them   [dump  mechanics)    I:hat   are   on   rotating   shifts,    that   if
for   some   reason   they   cannot   work   with   the   shaft   foreman   or   the
assistant   shift   boss   in   regard   to  cutting   off   cars,   which
ordinarily   they   furnish   somebody   to   help  and   assist   on   this
certain   thing,    that   if   there   was   any   question,   they   could   not   get
anybody,    they'd   either   call   me   or  Mr.    Navarro,   which   is   my
supervisor"   (Tr.   93).

Respondent   claims   Cothem   was   upset   because   Haro   called
outside   to  maintenance.      Although   Cothern   did   not   testify,   as   an
assistant   superintendent,   he   should  have  knowledge  of   the
instructions   given   to   the   dump  mechanics  by   their   supervisors.

Haro  claims,   and   it   is   now  the   law  of   the  caser   that  his
refusal   to   cut   the   BiO.   car   was   a   protected   activity.      In   this
regard   he   established   a   prima   facie   case.     Commission   decision,   4
FMSHRC   at   1941.

Was   his   subsequent   telephone   call   to  Torres   a   further
protected   activity?      Or,   as   the  defense   urges,   did   that   call
violate   respondent's   chain  of   command.

Under  some   circumstances   a  telephone   call   to   an  operator's
supervisor  off   of   the   worksite  might   not  be  a  protected   activity.
But  here   the   telephone   call   directly   interconnected   with   Haro's
refusal   to  remove   the   railroad  car.     It   was,   in  these   unique
circumstances,   a  protected  activity.

Additional   uncontroverted  evidence   indicates   Haro  did   not
unilaterally  call  Torres.     Stonehouse,    the   shaft  boss,   recommended
the   call   be  made   (Tr.   59-62).

I   agree  with   respondent   that  it   is   clear   that  Haro  did   not
contact   Cothern   concerning   the   B.O.   car.      No   such   contact   was
necessary.     Stonehouse,   the   shaft  boss ,   recommended   that   Haro  call
Torres.      At   that   point   Stonehouse   hadn't   been   aware   of   the   policy
to  provide   a  worker   to   assist   the  dump   mechanic  when   an   ore   car   is
removed   from  the   train   (Tr.   62,   268).     However,   in   talking   to
Torres,   Stonehouse   agreed   to  provide   such  an  assistant   (Tr.   111).
That  concluded   the  matter.     No   further   purpose  would  be   served   by
Haro going  beyond  Stonehouse  and  contacting  Cothern.

Additional   evidence   in   the   case   requires   review.      Witness
Zerga   testified  concerning  a  personnel   problem  involving   Frank
Bunch  and  Haro.     This   problem  apparently  arose  out  of  a
confrontation   between   Bunch  and  Haro  off  of   the  job.     Zerga
handled   this   by   instructing   Bunch,   an   area   supervisor,   to   exclude
himself   from   any   problems   involving   Haro.      He   [Bunch]    was   to   let
his   foreman  handle   any  problem   (Tr.   291)*
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